
PROCUREMENT AND MARKETING

BUILDING AND LEGAL ISSUES



STANDARD METHODS OF PROCUREMENT

Procurement (tendering) is the acquisition of goods and/or services.

It is preferable that the goods/services are always appropriate and that 

they are procured at the best possible cost to meet the needs of the 

purchaser in terms of quality and quantity, time and location. It should 

also be considered to be the process of identification, selection and 

commissioning of the contributions required for the construction phase 

of the project.

The various procurement options available reflect fundamental 

differences in the allocation of risk and responsibility to match the 

characteristics of different projects; therefore selection of the 

procurement option must be given strategic consideration.

The project manager must advise on the relative benefits and 

disadvantages of each option, related to the particular circumstances 

of the project, for the benefit of the client.



STANDARD METHODS OF PROCUREMENT

Examples for the Direct and Indirect Procurement for the supplies

Direct procurement and indirect procurement (TENDERING)

TYPES

Direct procurement Indirect procurement

Raw material and 

production goods

Maintenance, repair, 

and operating 

supplies

Capital 

goods and 

services

F E A T U R E S

Quantity Large Low Low

Frequency High Relatively high Low

Value Industry specific Low High

Nature Operational Tactical Strategic

Examples
Crude oil in 

petroleum industry

Lubricants, spare 

parts

Machinery, 

computers



STANDARD METHODS OF PROCUREMENT

Based on the consumption purposes of the acquired goods 

and services, procurement activities are often split into two 

distinct categories. The first category being direct, production-

related procurement and the second being indirect, non-

production-related procurement.

The final choice of procurement method should be made on 

the basis of the characteristics of the project, the client and 

their requirements.

There are many different methods of construction procurement; 

and the most common types of procurement are as follows:

1) Traditional (Construction) 

2) Design and Build 

3) Management Contracting 

4) Project/Construction Management



STANDARD METHODS OF PROCUREMENT

Each method has its own variations. No method is best in all 

circumstances. They bring different degrees of certainty and risk 

to the project construction and development.

TRADITIONAL METHOD (CONSTRUCTION):

Construction is based on the design of the client and this is the 

most common method of construction procurement and is well 

established and recognised. In this arrangement, the architect or 

engineer acts as the project coordinator. His or her role is to 

design the works, prepare the specifications and produce 

construction drawings, administer the contract, tender the works, 

and manage the works from inception to completion.



TRADITIONAL METHOD: (CONSTRUCTION) CONT.

Construction The traditional method is sometimes called

Design-Bid-Build (or design/bid/build, and abbreviated D-B-B or 

D/B/B accordingly), also known as design-tender (or 

"design/tender").

The traditional method is a project delivery method in which the 

agency or owner contracts with separate entities for each the 

design and construction of a project. Traditional method for project 

delivery differs in several substantial aspects from design-build. 

There are three main sequential phases to the traditional delivery 

method:

• The design phase (client);

• The bidding (or tender) phase:

• Bill of quantities ( when client prepares BOQ);

• Lump-sum (when the contractor prepares BOQ on the base 

of technical drawings delivered by the client);

• The construction phase (contractor).



DESIGN AND BUILD METHODS

The owner produces a list of requirements for a project, giving an 

overall view of the project's goals. Several D&B contractors 

present different ideas about how to accomplish these goals. The 

owner selects the ideas he likes best and hires the appropriate 

contractor. Often, it is not just one contractor, but a consortium of 

several contractors working together. Once a contractor (or a 

consortium/consortia) has been hired, they begin building the first 

phase of the project. As they build phase 1, they design phase 2. 

This is in contrast to a traditional contract, where the project is 

completely designed by the owner, then bid on, then completed.



DESIGN AND BUILD METHODS

Prime contracting is an extension of the design and build 

concept. The prime contractor will be expected to have a well-

established relationship with a supply chain of reliable suppliers. 

The prime contractor co-ordinates and manages throughout the 

design and construction period to provide a facility, which is fit 

for the specified purpose, and meets its predicted through-life 

costs. The prime contractor is paid all actual costs plus profit 

incurred in respect of measured work and design fees; it is only 

at risk in respect of its staff and preliminaries.



DESIGN AND BUILD METHODS

Public Private Partnerships (PPPs) projects are developed for the 

provision of services that are required as a result of client needs 

and requirements and not specifically for the exclusive provision of 

capital assets such as buildings. For this reason it is preferable to 

investigate PPPs as soon as possible after a user need has been 

identified rather than leaving it until a conventional construction 

project has been selected as the solution. It is possible that a PPP 

may result in a solution (provision of services to meet the user 

need or objectives) that does not require a construction project at 

all.

One major benefit of this type of procurement is that the risks 

associated with providing the service are transferred to those best 

able to manage them. To achieve the project objective, the outputs 

that the service is intended to deliver (as a result of the 

facility/development) must be clearly defined at the initial stages 

by the client.



DESIGN AND BUILD METHODS

Framework agreements with a single supplier or a limited 

number of suppliers can result in significant savings to both 

parties. These agreements may cover prime contracting and 

design and build procurement routes. However, they are unlikely 

to be appropriate for clients that only occasionally have projects. 

They can be particularly appropriate for facilities management 

and maintenance requirements. 

The expectation is that savings will come from: the absence of a 

requirement for re-procuring for each individual project, 

continuous improvement by transferring the learning from one 

project to another, reduced confrontation through extended co-

working, and continuous workflow by keeping the same project 

team.



MANAGEMENT CONTRACTING

The client appoints a design team with responsibilities related 

to design and management of the project and augmented by 

a management contractor whose expertise and advice is 

available throughout the design development and 

procurement processes. Specialist works subcontractors, who 

are contracted to the management contractor on terms 

approved by the contract administrator who may be the 

architect, the quantity surveyor or the project manager, carry 

out the construction. The appointments of the management 

contractor and the trade subcontractors are usually made on 

standard contract forms. The management contractor is 

reimbursed all their own costs and paid a percentage on 

project costs in the form of a guaranteed profit or fee.



PROJECT/CONSTRUCTION MANAGEMENT

In this arrangement the client plays an active role in the 

procurement system by entering into separate contracts with 

the designer (architect or engineer), the project manager, and 

individual trade contractors. The client takes on the contractual 

role, while the construction or project manager provides the 

active role of managing the separate trade contracts, and 

ensuring that they all work smoothly and effectively together.

Management procurement systems are often used to speed up 

the procurement processes, allow the client greater flexibility in 

design variation throughout the contract, the ability to appoint 

individual work contractors, separate contractual responsibility 

on each individual throughout the contract, and to provide 

greater client control.



ISSUES WITH EU PROCUREMENT

The EU's procurement regime sets out rules and regulations to 

achieve transparency and equal treatment for all tenderers to 

ensure that public contracts are awarded to the tender offering 

best value for money. Whilst arguably this has expanded in 

growth of the public procurement markets across EU, there is a 

widely held view that there is still a significant scope for 

improvement to increase the cross border trade, as the public 

procurement market still appears to be lagging behind the 

private procurement market in terms of cross border trade. 

The predominant issue, many believe, is the nature of the EU 

procurement directives. The directives themselves are not the 

problem as such, but "grey", behavioural and contextual issues 

such as complex procedures, unfair national preference, and 

wavering commitment to competition and market liberalisation 

are key factors holding back the creation of a competitive and 

dynamic EU public procurement market.



ISSUES WITH EU PROCUREMENT

Some key issues relating to EU procurement directives include: 

• Tender requirements tailored to suit a given, national, 

supplier; or pressure applied to suppliers to use locally-based 

sub-contractors; 

• Overly legalistic approaches to public procurement; 

• False competition where international bids are invited but 

there is little intention of awarding a contract to a non-national 

firm; 

• Splitting contracts into small lots to avoid detailed 

procurement rules; 

• 'Price-squeezing' to keep foreign competition out of a market, 

particularly where the state has a substantial stake; 

• Preference to national suppliers even where foreign bidders 

are believed to offer better value for money; 

• Instructing successful bidders on the location of 

manufacturing for a contract.



ISSUES WITH EU PROCUREMENT

However, there are a number of steps and actions that can be 

considered and formulated to overcome these issues.

Some of these include:

• Action to identify and spread best practice among Member 

States, including the use of scorecards, where appropriate, to 

measure performance; 

• Action by Member States to open up more markets to public 

procurement and remove barriers to effective competition, as 

well as to raise the skills of procurement practitioners and to 

eliminate bad practice; 

• Good products and services with reliable delivery and customer 

support services; 

• Clear commitment to public procurement markets and the 

resource investment required; 



ISSUES WITH EU PROCUREMENT

Some of these include cont.:

• Structural readiness for export; 

• Relevant export support services have been investigated and 

used; 

• Market research has been carried out; issues such as country-

specific regulation, customer preferences, standards have been 

explored;

• Niche or best-in-class product or service is offered; 

• Internationally recognised brand; 

• Clear and robust country-entry strategy in place; 

• A strategy of starting small has been considered, to avoid head-

on competition with firms already well-established in the 

market; 

• Familiarity with relevant EU public procurement rules; 

• Familiarity with informal problem-solving mechanisms in case 

problems occur; 



ISSUES WITH EU PROCUREMENT

Some of these include cont.:

• Some form of local presence is in place (distribution agreement, 

joint-venture, local subsidiary, sub-contracting arrangements); 

• Linguistic skills and cultural understanding of the target country; 

• Sales representatives are natives of the country, or at least 

fluent in the language, and well integrated within the local 

culture and business environment; 

• Good relationships and dialogue are in place with potential and 

actual clients; 

• Competitive bid; 

• Good fit with client requirements; 

• Pragmatic approach to difficulties and cultural differences, and 

adaptability to customer requirements.



PROCUREMENT UNDER EU DIRECTIVES

The European Union (EU) procurement directives, and the 

regulations that implement them in the UK, set out the law on 

public procurement. Their purpose is to open up the public 

procurement market and to ensure the free movement of goods 

and services within the EU. 

The rules apply to purchases by public bodies and certain 

utilities which are above set monetary thresholds. They cover all 

EU Member States and, because of international agreements, 

their benefits extend to a number of other countries worldwide. 

Where the Regulations apply, contracts must be advertised in 

the Official Journal of the EU (OJEU) (unless it qualifies for a 

specific exclusion – e.g. on grounds of national security) and 

there are other detailed rules that must be followed. The rules 

are enforced through Member States’ courts, and the European 

Court of Justice (ECJ).



PROCUREMENT UNDER EU DIRECTIVES

What are the key changes?

The changes introduced through the current set of regulations 

(enacted on 31 January 2006) include:

• Supply, services and works are consolidated into a single set 

of regulations;

• Framework agreements and e-auctions expressly included;

• A new competitive dialogue procedure introduced in addition to 

the open and restricted procedures;

• Dynamic purchasing systems introduced;

• Specific provisions made for central purchasing bodies;

• Mandatory exclusion of entities whose directors or other 

decision makers have been convicted of certain offences;

• A 10 calendar day standstill period at the award stage prior to 

contract signature has been provided for.



PROCUREMENT UNDER EU DIRECTIVES

What about mixed contracts? 

• Where a contract covers both services and supplies, the 

classification should be determined by the respective 

values of the two elements; 

• Where it covers works/supplies or works/services, it should 

be classified according to its predominant purpose; 

• Where a contract provides for the supply of equipment and 

an operator it should be regarded as a services contract; 

• Contracts for software are considered to be for supplies 

unless they have to be tailored to the purchaser’s 

specification, in which case they are services.



PROCUREMENT UNDER EU DIRECTIVES

What is the advertisement requirement?

Generally contracts covered by the regulations must be the 

subject of a call for competition by publishing a contract notice 

in the OJEU. In most cases the time allowed for responses or 

tenders must be no less than a set period, although some 

reduction is possible under certain circumstances (see SIMAP 

website for further details). 

There are some services (categorised as Part A and Part B 

services) where a reduced advertisement requirement applies 

– details of this is available on SIMAP website

(http://simap.europa.eu/index_en.htm)



Procedure Text Days

Open Minimum time for receipt of tenders from date contract notice 

sent 

52 

Reduced when prior information notice (PIN) published (subject 

to restrictions) to, generally, 

And no less than –

36 

22 

Restricted Minimum time for receipt of requests to participate from the date 

contract notice sent 

37 

Minimum time for receipt of tenders from the date invitation sent 40 

Reduced when PIN published (subject to restrictions) to, 

generally, 

And no less than –

36 

22 

Restricted Accelerated Minimum time for receipt of requests to participate from the date 

contract notice sent 

15 

Minimum time for receipt of tenders from the date invitation sent 10 

Competitive Dialogue 

and Competitive 

Negotiated 

Minimum time for receipt of requests to participate from the date 

contract notice sent 

37 

Competitive 

Negotiated Accelerated 

Minimum time for receipt of requests to participate from the date 

contract notice sent 

15 

Table outlining the advertisement timescale requirements



PROCUREMENT UNDER EU DIRECTIVES

What are the procurement options?

• Open procedure – all interested parties can respond 

• Restricted procedure – a selected number of respondents are 

invited to tender.

• Competitive dialogue procedure - following an OJEU contract 

notice and a selection process, the authority then enters into 

dialogue with potential bidders, to develop one or more 

suitable solutions for its requirements and on which chosen 

bidders will be invited to tender



PROCUREMENT UNDER EU DIRECTIVES

What are the procurement options cont.?

• Negotiated procedure - a purchaser may select one or more

potential bidders with whom to negotiate the terms of the 

contract. An advertisement in the OJEU is usually required 

but, in certain circumstances, described in the Regulations, 

the contract does not have to be advertised in the OJEU.  An 

example is when, for technical or artistic reasons or because 

of the protection of exclusive rights, the contract can only be 

carried out by a particular bidder.

How do the regulations impact on private sector projects?

For public works concession contracts (i.e. contracts under which 

the contractor is given the right to exploit the works, e.g. tolled 

river crossings), the winning concessionaire is required to comply 

with certain OJEU advertising requirements for works contracts 

which it intends to award to third parties.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

There are fundamental differences in procuring, managing and 

the delivery of a PPP/PFI project to that of the more conventional 

projects.

The key area is that they are set up on a completely different 

structure and contractual basis. This involves additional parties, a 

substantially different risk matrix and more complex responsibility 

for the management of risk. It is the understanding of these risks 

which are more extensive, more onerous and which extend for a 

much longer period.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

Structure of PFI/PPP/PFI company

In order to allow investment in PFI/PPP projects and to allow the 

effective risk transfer to safeguard the private investors, a new 

format of legal company had to be established; Special Service 

Companies (SPC) or Special Service Vehicles (SPV) were 

established as the main contracting company.

These SPC/SPVs became not only responsible for the 

construction of the specific project but had to operate the facility 

for up to 30 years before handing back to the government.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

Structure of PFI/PPP/PFI company

Client

Special Purpose Company

Construction Company
Operation & Maintenance

Company

Subcontractors Subcontractors SuppliersSuppliers

Banks / LendersAdvisors



ALTERNATIVE METHODS OF PROCUREMENT – PFI

Project management of PPP/PFI projects

From the diagram above, it now becomes obviously very 

important to define which part of the project that a project 

manager is to be responsible for, namely:

• Project manager/director for the SPC/SPV

• Project manager for the construction company or 

consortium

• Project manager for the long term operating & 

maintenance company or joint venture

This is essential as his role, responsibilities and authority 

levels will vary greatly.

The other critical issue is that he needs to fully understand 

within which part of the organisation that certain risks should 

be retained and controlled and then ensure that the 

appropriate risks are transferred to the legal party contracted 

to manage them.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

Risk responsibility duration

Client

Special Purpose Company

Construction Company Operation & Maintenance

Company

Subcontractor

s

Subcontractor

s
SuppliersSuppliers

Banks / 

Lenders
Advisors

Risk responsibility duration

0 years 3 – 5 years 25 – 30 years

Transfer of 

Risk

Retained

Risk



ALTERNATIVE METHODS OF PROCUREMENT – PFI

Risk transfer

At the start of PFI, full risks not fully identified and 

understood, thus in some cases the proper risk were not 

properly transferred from party to party, thus risks were not 

always allocated properly to the correct party.

Risk transfer has been developed over the years and is 

now a mature market.

The best performing PFI/PPP projects have generally been 

where the risks are properly identified and then allocated to 

the party best able to understand them and thus properly 

manage them.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

PPP/PFI models

There are a range of PPP/PFI models that allocate responsibilities 

and risks between the public and private partners in different 

ways. The following terms are commonly used to describe typical 

partnership agreements: 

Buy-Build-Operate (BBO): Transfer of a public asset to a private 

or quasi-public entity usually under contract that the assets are to 

be upgraded and operated for a specified period of time. Public 

control is exercised through the contract at the time of transfer. 

Build-Own-Operate (BOO): The private sector finances, builds, 

owns and operates a facility or service in perpetuity. The public 

constraints are stated in the original agreement and through on-

going regulatory authority.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

PPP/PFI models

Typical partnership agreements cont.: 

Build-Own-Operate-Transfer (BOOT): A private entity receives a 

franchise to finance, design, build and operate a facility (and to 

charge user fees) for a specified period, after which ownership is 

transferred back to the public sector. 

Build-Operate-Transfer (BOT): The private sector designs, 

finances and constructs a new facility under a long-term 

concession contract, and operates the facility during the term of 

the concession after which ownership is transferred back to the 

public sector if not already transferred upon completion of the 

facility. In fact, such a form covers BOOT and BLOT with the sole 

difference being the ownership of the facility.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

PPP/PFI models

Typical partnership agreements cont.: 

Build-Lease-Operate-Transfer (BLOT): A private entity receives 

a franchise to finance, design, build and operate a leased facility 

(and to charge user fees) for the lease period, against payment 

of a rent. 

Design-Build-Finance-Operate (DBFO): The private sector 

designs, finances and constructs a new facility under a long-term 

lease, and operates the facility during the term of the lease. The 

private partner transfers the new facility to the public sector at the 

end of the lease term. 

Finance Only: A private entity, usually a financial services 

company, funds a project directly or uses various mechanisms 

such as a long-term lease or bond issue.



ALTERNATIVE METHODS OF PROCUREMENT – PFI

PPP/PFI models

Typical partnership agreements cont.: 

Operation & Maintenance Contract (O&M): A private operator, 

under contract, operates a publicly owned asset for a specified 

term. Ownership of the asset remains with the public entity. 

(Many do not consider O&Ms to be within the spectrum of 

PPP/PFIs and consider such contracts as service contracts). 

Design-Build (DB): The private sector designs and builds 

infrastructure to meet public sector performance specifications, 

often for a fixed price, turnkey basis, so the risk of cost overruns 

is transferred to the private sector. (Many do not consider DBs to 

be within the spectrum of PPP/PFIs and consider such contracts 

as public works contracts.)



ALTERNATIVE METHODS OF PROCUREMENT – PFI

PPP/PFI models

Typical partnership agreements cont.: 

Operation License: A private operator receives a license or 

rights to operate a public service, usually for a specified term. 

This is often used in IT projects.


